
IIIWORETRE 

UNITED STATES EI'iVIRONMIC'liTAL PROTECTION AGENCY, REGION 4 


IN THE MATTER OF: 	 ) RCRA.UST·04-2010·0001 
) 

Donald F. Strickland ) Proceeding under SWtiOD 9006 
2425 Legion Road ) of the Resouree Conservatron 
Fay,lI,vil"', North Carolina 28396 ) and Recovery Act,42 U.S.C. § 6991. 

) 	 -~ -:::0 

~RF,sPONDENT. ) 	 n 
--~-) 	

~J 

" -
N 
uRESPONSE TO SECOND ORDER TO SUPPLEMENT U;CORD 
~-~ 

On January 6, 2011. this Tribunal issued a Second Order to Supplement the' 
~ 

. 
Record (Order) requiring Complainant to submit evidence supporting the penalty for I'" 


Count III of Complainant', January 12,2010, Complaint, Specifically, the Order 


requires evidence addressing the following factors of the penalty for Count III: (1) Days 


of Noncompliance Multiplier; and (2) Economic Benefit Component. (Order, at 3,) 


I. Days of Noncompliance Multiplier (DNM) 

L 	 .Puniuant to fhe U.s. EPA Penalty GUidance/or Violations of UST Regulations 

(1990) (UST Pemdty Poitey). a proposed pcmdty ,hould include a DNM. 

2. The DNM forthe penalty for Count III of the Complaint is "1". (See Ex. A.J 

ll. EconOOlic Benent Component 

L Pursuant to the UST Penalty Policy. a proposed penalty should inc1ude an 

Economic Benefit Component 

2, The economic benefit component for the penalty for Count HI of the Complaint is 

"$0.00". (See Ex, A) 

RespectfuUy submitted on January ao, 2011, ...J!!!'!. ~, I'Mn_ 
Alfred R. Politzer 
COlUlScl for Complainant 



IN THE MA'ITER OF: Donald F. Strickland, RCRA-UST ·04-2010-0001 

gtRTIFlCATE OF SERVICE 

I certify that a copy of the Response to Second Order to Supplement Record was 
sent on ~1AI\. > "1..~ ..• 2011, to the foHowing person in the following manner: 

Certified Mail 
~untRe_ceipt Requested 

Donald F. Strickland 
2425 Legion Road 
Fayetteville. North Carolina 28306 

I further certify that the Response to Order to SuppJement Record Wrui fIled on 
"-A!l. 2.0~ ZOll, with the Region 4 Regional Hearing Clerk, as spe<;ified below: 

Hand Delivery -: Original and one copy 

Patricia Bullock 
Regional Hearing Clerk 
US EPA Region 4 
61 Forsyth St, S.W. 
Atlanta, Georgi. 30303 

-:f'a.... 211 ,2011 

J!!/>iJl..'f±:
Alfred R. Politzer 
Assistant Regional Counsel 
US EPA Region 4 
61 forsyth St, S.W. 
Atlanta, Georgia 30303 
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EXHIBIT A 




L 

BEFORE THE 

UNITED STATES ENVIRONMEm'AL PROTECTION AGENCY, REGION 4 


IN THE MATTER OF: ) RCRA-UST -04-2010-0001 
) 

Donald F. Strickland ) Procectiing noder Section 900Ii 
2425 Leginn Road ) of tlte Resource Conservatiou 
Fayetteville, North Carolina 28306 ) and Rerovery Act, 42 U.s.C. § 6991. 

) 
RESPOJI.'DENT. ) 

) 

AFFIDAVIT OF JASQN POE 

Jason Poe, being duly swom, depOSe!; and says: 

My name is Jason Poe. and I am employed at; n Compliance and Enforcement 

Officer in the Underground Storage Tank (UST) Section of the Resource Conservation 

and Recovery Act Division of !.he US Environmental Protection Agency, Region 4. 

2. On June 25,2009, I conducted a UST inspection at Respondent's facility located 

at 2425 Legion Road. Fayetteville. North Carolina 28306. 

3. As a result of my inspection. I determined that Re.~pondent had violated various 

federal and state "CST regulatory requirements. 1 calculated penalties for these violations. 

4. Respondent's violations included its failure to respond to an infonnation request 

that 1 issued to Respondent during my June 25, 2009. inspection. 'l1ri5 vioilltion 

constituted COWli III of Complainant's January 12, 2010, Complaint tIled in this maUer. 

4, I calculated the penalty for Count III pursuant to the U.S. EPA Penalty Guidance 

for Violations of UST Regulati.c.ms (1990) (UST Penalty Polky). This policy requires me 

to take into account the seriousness of the violations and any good faith efforts to comply. 

5. Pursuant to the UST Penally Policy. a proposed ponally should include a Days of 

Noncompliance Multiplier (DNM). 

http:Regulati.c.ms


6. The DNM is based on the number of days of tlonoompliance. For 0·90 days of 


noncompliance. the DNM is 1. For 9J.l1lO days of noncompliance, the DNM is J.5. 


7. The information request I issued to Respondent on June 25, 2009. required 


Respondeor to reply to EPA by July 14,2009. (See Ex. Al.) However. Respondent 


failed to fully comply with the information request until October 23, 2009, Therefore. 


Respondent was in violation of this requirement from July 15, 2{)()9 to October 22, 2009. 


resulting in 100 day, of noncompliance and • corresponding DNM of 1.5. 


9. However, Respondent called me on July 20, 2009. and indicated that he would 


attempt to fax me the infommtion, i\JtbQugh I did not receive aU of the- required 


information until October 23. 2010.1 determined. pursuant to the UST Penalty Policy. 


that because Respondent made a good faith effort to send me the jnformation within 90 


days of the requirement, a DNM of I was more appropriate. (See Ex. A2.) 


10. Pursuant to the US! Penalty Policy, a proposed penalty should include an 


Economic Benefit Component. 


1 L The economic benetit component for the penalty for Count In of the Complaint is 


$0.00. because there were no avoided or delayed costs. (See Ex. A2.) 


..~:::.....i?::---
J 50 Poe 
J Compliance and Enforcement Officer 

ubscribed before me this 
r;+",·uary,2011. 

________, !'Iotary Public 



EXHmITAl 




\ . 
r ~ STATES ENVIRONMENTAL PROnitON AGENCY 

REGION. . 
ATLANTA FEDERAL CENTER 

61 FORSYTH STREET 
ATLANTA, GEORGIA 30303--8960 

UST Facility Name: 

UST FllCIlity Address: 

On Jal?"-~ the Gnited States Environmental Protection Agency conducted an underground storage tank 
(UST) compliance ins.pection of your facility to &termine your OOmplilUlCC with 40 CER. Part 280. 40 CJ1.R, 
§ 280.34 and &=clion 9005 oftbe Resource C'A'll't.'lel"'l'aiton artd Reoovery Act (RCRA), 42 U.S.C § 6991d, requires that 
owners and QpC!al.nfs ofUSTs maintain certain records and provide rucb reootds for inspection upon toquest. 

YDU:tre henby requested to provide the following records. if applicable to your facility, which were not 
available at the time Qfthe inspection: 

G 	 id$nli(y ;tlll.mdergrmmd ,10flI1V IIlI!b in ".jslatt:e lit !he subject facility I:Klwie the: year ofin~ C(mljKtiitioa of tank aDd pipiBJ, 
tIInl_, aID! ldenl1ty i(~)' "~d. in k!llpOf1U)' cloWN. ()I' lIl. a<;1fVtU£e, aIM! 1M prMllct 5tllreIi 

o 	 f'ro"';<k:~ \If<:II.1'Ienl Ul>'TlWtilJcalioo bms filed wttb iUIi1<::«tifica!es ~ hom tilt {"". !:,'4 [)q'''''',', '" .)1 '~wr,,1 R~"",;;:,,;, 
h: 'h -".0k'"',.! I'L ",' _t... " lli"".m \n4 1+1)>f'Of all UST tJ$km.&nwnedandl'Or flpmuedllt tbe subject 00:.41)" 

ldcnIity lind ~meM !he rck:1t.K ~ method III!OO for each cmm!tIy motivlt' US'f sJ"Yem at jju, lUbjfcI bwillty, as Rqll:iJtd by 40 
CFJt !'art Z13O.41. ' mtmIh!I of IMl 1I!I<l piping re!etie detl::etiQD peri'ormed ftlf ~ tJ!,T 
symm, . reruM, inventory _twl reeo;mIs, groood _!«~g te$Q11$. vapor 

,ilUtomatic: tine leur. ~O<';< tQll!IlliIl ~I Of UI.tH:!' nxoo.l$oi tIlkMe Il.eklCthm. 

Jdalnty :he l)IJ'<- of<:orros«:e. ~,ys~m (sacrifici»lantld;, Of illlpr~ cum:nt) II!lCd for ud'J UST systtm OOontMnillg buned 
m«allk eompoonus. !'ro...ide ~ of the rut ~Nltbndie protecli<m 'J)'1IWm km reqWnd by 40 C.FAf l8O.3I(b) (~ ; 
yean), andlQf, dix-umcntalioooflhe Wtlhml impre:",KtWIT«!' ~y'lfilI ~1s n:qutred by 4(1 C-F.R. §.ZROJI(;;) ~ =very OOdtlys), 
whichcw:r is ili'P~' 

G 	 kiMl!fy any t}l'I! ofrqJQin: nu.de to tmb. or ",,,,lilt. ,,00 submit m;onh that jndi~ the S)'il.ttn was tightnm1l tes~ pri>;>o; II) beiag mljJDed 
to 9m'i!;(, as required by 4Oc'F.R.§§ 280.33(",aud lS1l13(d), w~h appUcuble, 

'l 	 l4efitify lI1Jd d.Jcumel1t Ihe ~ ofOVd1'iU pre.elllkla. q:., ball float v~~ val.... audlhWvisihlt arum, eJe, 

'" 	 "..," U.e LeA/( ...~:f".- ... _f<L;c:-S"-r"---_____________ 

The records should be pttSmaarked withilll~ business rla)'s of the inspection and mailed to the undm;igned 
Enforcen\¢nt offK:et al the following address: 

Unrted States Environmental Protection Agency 
R .eg>on 4 

Atlanta Federal CCIli.et 

Underground Sl(1rnge Tank Section (GWDW) 


61 Forsyth Street, SW 

Atlanta. Georgia 30303~-8960 


.y 

~Ktt l'riMd_IfeCjckd ".- ­

http:CCIli.et


EXHmITA2 




UST PENALTY CUMPUT ATiON WORKSHEET I I 

Asses.>;ments for each violation should be determined on separate worksheets and totaled. (If 
more space is needed. attach a separate sheet) 

PAIlTI-BACKGROCND 

Company Name: DF St",,); th" d {flee J., nd: Iii.'­
Regulation violated: .!:iQ~c;,£R 21iJ .3'::1. - r;,,'!uu b {(sp~!.1ol b ;'ofouvwbo;\ ~r;J.('>$1-

Previous violations: ________ 

Date of requirement: 7./;5/2.0Q9 ~~___ Date of Inspection: vlts IU2Q'::1 
Date of compliance: iD/ZJ/ ZQe" Explanation (if appropriate,: 

1, Day.. of noncompliance: 100 (Brcql,lSC fYlr $tr,"t..-kk;~o/ ~- ;~ c.,~1lt'-",f w''K, i'r>1:'. 

l W'.\\ ¥o-p ~ m ..... ft1fl;tr.. ~. /1lb«Jh fYj;, 'U"id!~",d 
-; Number of tanks: .~~_ o.""--~\I't S~\AJ. \ ~ "" ...3.;\ \1)1'23, l.<>C>'l ) 

PART 2. ECONOllillC BENEFIT COMPONENT 

Avoided Expenditures; Basis: 0 

Delayed EJ!.penditures: BaSIS: Q 

Weighted Tax Rate: Source: IL---.~-~~~ 

,0'12 
Interest Rate: Soun.:e: !lEN M~&'! 

A voided;; fAvoklt:d EApe1U\ilurJ.'S';'~ E,ntnUit!!n;:p\ InreresU No< ~J x j I • Wt'ightcd Tax lUtt:l 
165 Days 

Cost< 

3. Calculated Avuided Co.')\: $, __-,f7I:;:;..,-__.___ 
- ;&L 



UST PENALTY COMPUTATION WORKSHEET I 	 I 

Detayed Costs -= DelayW Exps.gdjtura I IntcmI x Number 9fDui 


.!OS !JaY" 

$ 1\ % 15 day} =$0.00 


365 


4. Calculated Delayed Cost: $'--,,1"'"'------
EcononUcD.nefttCmnpon.nc~$__~C2~________________5. 

(Line 3 + Line 4J 


PART 3 - MATRIX VALUE FOR THE GRA "lTY-BASED COMPONENT 


Extent of Deviation: 


6. 	 Matrix Value (MV): :lzi30 (From document page 16 or Appendix A) 

7. 	 Per-tank MV; $ ZI:;O If violation is per facility, the amount on Line 7 (Line 2 x. Une 6) 

will be the same as the amount on Line 6) 


PART 4 - "lOLATOR-gPECIFIC ADJUSTMENTS TO r.lATRIX VALUE 

Percentage x Matrix. ::: Dollar 
Change Value Adjustment 
(+0'-) (+ or· ) Justifil:ation 

8. 	 Degree of c{)operationl 

noncooperation: 


9 	 Degree.of wiJ tfulness 

or negilgcncc; 


10. 	 History of 

ooncompliance: 


11. 	 Unique factors: 

Adjusted Matrix Value 

(Line 7 + Lines 8·11): _---'2.=13"'0""-________________ 


http:EcononUcD.nefttCmnpon.nc


I 

Page 2 of J 
OSWER DirC'!.;ti'."e %10.2 

[ 	 UST PENALTY COMPUTA nON WORKSHEET 

PART 5 - GRAVITY-BASED COMPONENT 

l.eve! of 

Environmental SensitivjtY:·_Ir.._'(o;u'~.I-_____ Jusnficnlion: Few [C'(.ep+.o { ~ 


ESM (from document Page 21): ___.JIw,.O"-_______________13. 

14. 	 DNM (from documen, Poge 21): ___I.;c.",O:;....;C"",W!EJi:4u·"'!'''"i-'D",N~m"-,61~',,,,·0"")-£-___ 

E:nvil'brnnental Days: of 


GRAVfTY.BASED COMPONENT = MUwdlHl Matrix Value x. Sensitivity " ~omplialKf! 
Multiplk:r Mukip1ier 

15. 	 Gravlty·Based Component: 

(Line 12 x Line 13 x Line 14): .;.$~~Z.(.J..1':3i.JO:l-_____ 


PART 6 -INITIAL PENALTV TARGET FIGURE 

16. 	 Eronomit;; Benefit Component; .~$.;..;c._......' 


(from Line 5) 


17. 

18. 	 Initial Penally Target Figure: $ -'Z"'I!...:lI..RIL____ 
(Line [6 + Line 17) 

DATE. 
r f 


